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Current Topics. 
Paper and History. 


FURTHER testimony to the double national service that can be 
rendered by solicitors in turning out their waste paper .ecently 
came from Miss JOAN WAKE, honorary secretary of the 
Northamptonshire Record Society, whose useful hints on what 
to save and what to deliver up for salvage have already been 
published in these columns (85 Sou. J. 421). .Miss WAKE has 
now undertaken to examine all papers turned out for salvage by 
the lawyers of Northamptonshire. As a result of her assiduity 
a valuable historical document has been discovered after its 
repose in a solicitor’s attic at Olney. The document is a deed of 
conveyance affecting land at Walton, a few miles from Olney, 
and is signed ** John Gilpin, Citizen of London.” When he wrote 
of that citizen “ of credit and renown,” William Cowper was 
residing at Walton Manor, Olney. The document is in the 
possession of a descendant of The Rev. WILLIAM BULL, who was 
an intimate friend of Cowper. Such prizes are not to be found 
every day, but there can be little doubt that the salvage campaign 
will reveal more and more important historical data, provided 
that solicitors and others who have ancient documents in their 
custody pursue their duty with relentless vigour. -In donating 
their old and apparently valueless paper to the authorities 
solicitors may have found some difficulty in deciding whether 
they may dispose of documents which are not strictly their 
property. It may be that this problem will provide lawyers with 
an opportunity of communicating with clients with whom they 
have lost touch, to the advantage of both sides. Solicitors must 
use their discretion in deciding in any individual case whether 
they may safely dispose of other people’s property, however 
apparently valueless, without first obtaining their consent. 


Special Constables and the Petty Sessional Bench. 
Since the beginning of the war many justices of the peace 
have added to their patriotic duties by becoming special 
constables. Uncertainty as to whether it is proper to sit on the 
bench after appointment as a special constable has now been 
dispelled by a statement issued by the Home Secretary, after 
consultation with the Lord Chancellor. He advised magistrates 
who are also special constables not to identify themselves with 
the decisions of their colleagues and not to sit on the bench. 
This would seem to be in accordance with the sound constitutional 
principle of the separation of judicial from administrative powers, 
but there is ample, if indirect authority, to the effect that a 
justice should not take part in any matters in which he is inter- 
ested or has advised or acted. It is important, as has often been 
said, not only that justice’ should be done, but that it should 
manifestly be seen to be done, and the smallest reasonable 
suspicion that a justice has had an opportunity to prejudge a 
case is sufficient to detract considerably from the administration 
of justice. Even where his interest in a case is other than 
pecuniary, it is obviously advisable for him to retire from the 
bench during the trial, but in such a case he cannot strictly be 
forced to retire unless there is substantial probability of bias 
(R. v. Rand, L.R. 1 Q.B. 230). Where one of the justices was a 
member of the watch committee which gave general instructions 
to the inspector of police to pay the information, it was held 
that there was no substantial likelihood of bias (Kx parte 
Pettimangin, 33 L.J. 99). On the other hand, there is ample 
authority for the proposition that members of a board who are 
present when a resolution is passed to prosecute may not take 
part as justices on the hearing, or the same parties would be both 
prosecutors and judges (R. v. Winchester JJ., 46 J.P. 724; R. 
v. Lee, 9 Q.B.D. 394). The advice of the Home Secretary would, 
therefore, appear clearly to be founded on good authority. It 
is possible that further precautions are advisable in some cases 
against any diminution in the appearance of justice. Justices 








of the peace should not only refrain from sitting on the bench, 
but should not sit near the bench, and where a magistrate sat 
in court close in front of the bench and next to the solicitor for 
the prosecution, and received and answered a note passed down 
to him from the adjudicating justices, it was only on proof that the 
notes could have had no effect on the decision that a certiorari 
was refused (R. v. Budden, 60 J.P. 166). The rule with regard to 
solicitors acting as justices is even more strict, for though, if other- 
wise qualified, they may be appointed as justices of the peace for 
any county, it is not lawful for any solicitor, being a justice, or 
any partner of his, to practise directly or indirectly before the 
justices for that county or any borough within the county. 
This disqualification, apparently, arises in the case of solicitors, 
even though they do not in fact act as justices, but merely 
become appointed as ex officio justices. 


Liabilities (War-Time Adjustment). 

In the House of Commons on 17th February, Mr. DoLAND 
asked the Attorney-General how many cases of traders in diffi- 
culties owing to the war have been brought before a liabilities 
adjustment officer or the court since the passing of the Liabilities 
(War-Time Adjustment) Act, 1941, and with what results. The 
Solicitor-General replied that most of the applicants to liabilities 
adjustment officers or to courts had been traders. During the 
period from Ist July, 1941, when the Act came into operation, 
to 3lst December, 1941, the number of applications accepted 
by adjustment officers was 940, of which 223 were subsequently 
rejected as unsuitable for proceedings under the Act. During 
this period sixty-four schemes were approved, 279 protection 
orders were made, of which seventeen were subsequently revoked, 
and sixty-three adjustment orders were made. Advice and 
assistance were given by adjustment officers in 566 cases that 
were considered unsuitable for proceedings under the Act. 
Since 31st December, 1941, fifty-six protection orders and 
thirty-five adjustment orders have been made. These figures 
clearly show that the statute is operating beneficially, but having 
regard to the forcible shrinking in general trade since the beginning 
of the war one is inclined to ask whether it is being operated 
sufficiently. There may be many traders who are unaware of the 
existence of the facilities offered, or who may still associate 
those facilities with the unpleasant experience of bankruptcy. 
There are still far too many bankruptcies and deeds of arrange- 
ment among retail traders. The figures for 1941 show that out 
of a total of 723 bankruptcies and 300 deeds in the United 
Kingdom and Ireland in 1941, there were 481 bankruptcies and 
267 deeds of arrangement in the retail trades and working classes. 
Only sixty-nine of these were in Hire. If the use of the new 
facilities is to be extended in a manner at all commensurate with 
the present and future shrinkage of trade as described in the 
recent report of the’ Retail Trade Committee, much more will 
have to be done to give publicity to the advantages afforded by 
the new laws. 


Contracts for the Duration of the War. 

AN important question relating to the legal interpretation 
of contracts was raised in the House of Commons on 18th 
February, 1942, by Sir FRANK SANDERSON, who asked the 
Attorney-General whether, as many contracts have been, and 
are being, entered into for the duration of the war, including 
Government agreements, he would, by legislative action or 
otherwise, produce a legal definition of the term ‘‘ For the duration 
of the war.” The Attorney-General replied that so far as private 
contracts are concerned, different expressions are used, and 
it is probable that different parties have different circumstances 
in mind. So far as Government contracts are concerned, this 
matter has been considered with a view to ensuring that words 
are used which will be free from ambiguity and carry out the 
intentions of the parties. The Government, he pointed out, do 
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not regard it as practicable, at any rate in present circumstances, 
to. produce a legal definition which would satisfactorily dispose 
of the difficulties. In reply to a further question, the Attorney- 
General said that different views may be taken on when it may 
he said that the war has come to an end. In some contracts 
it may be quite clear that it is on the termination of hostilities, 
but in other cases it may be plain that it is the legal end of the 
war by Order in Council. He further stated that no definite 
decisicn as to what is the end of the war had been reached in 
the case of the contract with the railway companies for the 
duration of the war and one year afterwards. Many readers 
will remember that in the last war RowLaTr, J.. refused to hold 
that a lease for the duration of the war was merely a tenancy 
at will, but held that it was enforceable according to its expressed 
terms (Great Northern Railway v. Arnold, 33 'T.L.R. 114). Although 
this decision has been criticised by text-book writers, it was 
recently followed by BirKETT, J., in Swift v. McBean (1942), 
{ All E.R. 126, where his lordship held valid a lease which was 
fo end upon the date hostilities should cease. These decisions 
seem to accord with common sense, as laymen would be surprised 
to hear that they did not know what they meant by “ the end 
of the war.’”’ However, there is something to be said for the 
view that they do not know, and it would certainly appear that 
a lease ‘‘ for the duration of the war’”’ fails to create the legal 
estate defined in s. 1 of the Law of Property Act, 1925. In view. 
however, of the present state of the authorities, it appears to be 
superfluous to legislate on the matter. 


Damages for Negligence and Army Vehicles. 

Mr. JUSTICE STABLE referred in strong terms on 20th February 
in a case at Liverpool Assizes to ‘‘ a lamentable state of affairs ”’ 
which he said had arisen regarding the financial liability of 
Army Service vehicles for damages incurred in road accidents. 
He said that an enormous proportion of the present traffic 
consisted of service vehicles driven by men and women with 
limited financial resources. The services were exempt under 
4he Road Traffic Act, 1930, and anyone who was injured or 
killed had no remedy against the Crown. There was an absolute 
inconsistency between the compulsory insurance which protected 
fhe use of the highway in ordinary times and the conditions with 
regard to Army vehicles. The learned judge characterised this 
state of affairs as entirely unsatisfactory. The case under 
consideration arose out of a collision between a vehicle driven 
by a civilian and an Army vehicle which was driven by an Army 
officer who was now abroad. He had been joined as a 
co-defendant but it had been found impossible to serve pro- 
ceedings on him. It appeared that as the officer was not on 
his authorised road, although on Army duty, the authorities 
refused to back him up or supply his address. The injuries 
resulting from the accident were serious, but apparently nothing 
could be done until the end of the war. Mr. Justice STABLE 
said that almost eighteen months had elapsed since the accident, 
and he did not see any insuperable difficulty in the way of taking 
the officer’s evidence in the form of an affidavit or on commission. 
His lordship found that the officer was driving on the wrong 
side of the road and without lights. It is satisfactory that 
Mr. Justice STABLE has not only given publicity to this serious 
matter but has also indicated his intention to bring the matter 
before the notice of the responsible authorities, who, it is to be 
hoped, will not only inquire into the whole situation but also 
do something about it. 


Retail Trade. 


THE Retail Trade Committee was appointed on 30th May, 
1941, to examine the present problems of the retail trade in goods 
other than food, having regard to the immediate needs of the 
conduct of the war and to the position after the war. The first 
interim report of the committee resulted in the issue of the 
Location of Retail Businesses Order, 1941. The committee has 
now issued its second interim report, a booklet of thirty-nine 
pages containing sections on the structure of the trades, the 
effect of war-time factors and controls over the trades 
generally and over individual trades, the withdrawal of labour, 
the emergent problems of 1942 and the committee’s future 
programme. There are also full appendices’ giving details of the 
quotas under the Cloth and Apparel (No. 4) Order (November, 
1941), the Limitation of Supplies (Miscellaneous) (No. 13) Order 
(November, 1941), the Toilet Preparations (No. 2) Order, Labour 
Statistics and a full memorandum of the Liabilities (War-Time) 
Adjustment Act, 1941. The approximate value of all retail sales 
in Great Britain in 1939 other than food and drink was 
£1,200,000,000. The war has affected this owing to shortage of 
materials for manufacturers, limitation of supplies for dis- 
tributors, rationing and large scale movements of population, 
running into millions, control of prices and regulation of standard 
qualities, and the withdrawal of labour by de-reservation. Three 
courses are open to the smaller shopkeepers: (1) to “ hang on 
no matter what happens”; (2) to try to effect a temporary 
‘““ marriage ”’ with one or more fellow retailers ; or (3) close down 
either for the war’s duration or permanently. The first course 
should be avoided, as economic forces would then play havoc 
with the less fortunate. The third course may well be advisable 





where the retailer obtains war work, but the Report, while 
recommending ‘‘ marriage,” points out that it never runs 
smoothly: adjustment of different outlooks and systems may;be 
difficult, and what is most important the adjustment of liabilities 
may be difficult. Rent, care and maintenance obligations, fire- 
watching obligations and so forth may cause difficulties. Money 
may have been sunk in a shop front and other equipment, 
temporarily rendered useless, and the War Damage Act, 1941, 
will also entail continued payments. In some cases, too, there 
may be a technical barrier against relief from rates, if fixtures 
and fittings cannot be entirely removed from a shop that would 
otherwise be classified as unoccupied. It is not certain that the 
marriage can be effected if there is little scope for offsetting 
economies by the mere process of two businesses coming together. 
These are the problems which solicitors will have to consider if 
consulted by harassed retailers on the advisability of drawing up 
a partnership agreement between erstwhile competitors. The 
urgent matters, states the Report, for consideration by individual 
retailers and for consultation with their representative bodies are 
the means of encouraging temporary ‘‘ marriage,”’ and the means 
of facilitating temporary withdrawal before the stage of 
exhaustion is reached. The first problem may be considered in 
the light of the Ministry of Labour's safeguarding of the labour 
requirements of nucleus firms in productive industry and the 
second in the light of the relief embodied in the Liabilities (War- 
Time Adjustment) Act, 1941. It must be emphasised that the 
financial burdens of contraction will continue to lie where they 
fall, in consequence of the Government’s declared policy with 
regard to compensation for war losses. Leaders of trades may, 
however, desire to re-examine the idea of a comprehensive 
scheme of mutual insurance aimed to effect at any rate partial 
adjustment of sacrifices. The further outlook is grave, as there 
are still cushions of stock not subject to coupon control, which 
have to be exhausted. The committee therefore proposed, in the 
second stage of their investigations, infer alia, to examine further 
the varied issues involved in the application of the remedial 
measures of temporary “‘ marriage,’ temporary withdrawal and 
schemes of compensation. So far, the work of the committee 
will prove extremely helpful.to all who have the difficult task of 
advising traders in these critical times. 


Recent Decisions. 


In Borman and Others v. London and North Eastern Railway 
Company on 10th February (The Times, 11th February), 
ATKINSON, J., held that the words ‘‘ by reason of the amalgama- 
tion’”’ in s. 5 of the Third Schedule to the Railways Act, 1921, 
governed the whole of the preceding words of the section so as to 
deal with compensation for all the cases set out in s. 5 of loss or 
diminution of employment owing to the amalgamation of the 
railways under the Railways Act, 1921. 

In Redpath, Brown & Co., Ltd. v. Hayes on 11th February 
(The Times, 12th February), the Court of Appeal (the Master of 
the Rolls, MACKINNON and GopDARD, L.JJ.) held that where a 
workman who could still use his foot refused to have it amputated, 
having no security that he would obtain an artificial foot, and 
two eminent surgeons had given diametrically opposite opinions 
on the advisability of amputation, there was no evidence that the 
workman had acted unreasonably so as to justify a reduction of 
his weekly compensation from 30s. to 20s. a week. 

In R. v. Weymouth Licensing Justices, ex parte Sleep, on 17th 


February (The Times, 18th February), a Divisional Court 
(HUMPHREYS and CROOM-JOHNSON, JJ., WROTTESLEY, J., 


dissenting) held that where an application was made to the 
licensing justices for a special removal of a licence to other 
premises in the same licensing district on the premises to which 
the licence was attached having been rendered unfit by an 
unavoidable calamity, the justices could not refuse to grant the 
removal on the ground that the needs of the neighbourhood were 
fully served, but in such a case could refer the matter to the 
compensation authority (Licensing (Consolidation) Act, 1910, 
s. 24 (4)). 

In Hutchinson v. London and North Eastern Rly. Co. on 18th 
February (The Times, 20th February), the Court of Appeal 
(the Master of the Rolls, MACKINNON and GopDARD, L.JJ.) held 
that a railway company which did not provide a look-out man to 
protect men working in or near railways was guilty of a breach 
of statutory duty under the Raiiway Employment (Prevention 
of Accidents) Act, 1900, s. 1 (1), and S.R. & O., 1902, 616, r. 9, 
and that the court would not draw any inference as to the 
negligence of men who were killed as the result of the absence of 
a look-out man where there was no evidence of what actually 
happened. 

In a summons before FARWELL, J., on 20th February (The 
Times, 21st February), it was held that where a mortgagor 
covenanted before the war to pay interest at such a rate as, 
after deduction of income tax at the standard rate for the time 
being, would amount to 7 per cent. on the debt, the rate of 
interest was nevertheless stabilised as on Ist September, 1939, 
at 9°65 per cent., notwithstanding that the gross rate of interest 
including tax was now considerably greater, owing to the increase 
of the rate of tax to 10s. in the £. 
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A Conveyancer’s Diary. 


Conditions in Restraint of Religion. 
THERE have recently been a number of cases in which the court 
has considered the effect of provisions in wills attaching to gifts 
conditions as to the religious attitude of the beneficiary. The 
law had been developing somewhat unexpectedly, and as it has 
now been firmly brought back to traditional conceptions by the 
Court of Appeal, the moment for discussion seems to have come. 





The first of the series of cases were Re Blaiberg’s Will Trusts in 
1938, an unreported decision of Farwell, J., the substance of 
which can be gathered from the report of Re Blaiberg [1940] | 
Ch. 385. In the earlier case Farwell, J., had to construe a 
forfeiture clause which was to operate if any legatee should 
“at any time hereafter and either before or after my death 
cease or fail to profess, or intermarry with any person who shall 
not profess the Jewish faith.’’ The learned judge held that this 
clause was void for uncertainty, and it is true that he expressly 
limited his decision to the exact language that was used. On 
the other hand, when Morton, J., came to consider another part 
of the same will in the later case, he cited, as being helpful on 
the point of principle, various of the observations of Farwell, J. 
These included a statement of the general rule applicable to 
forfeiture clauses, viz., that if they are to operate they must be 
completely unambiguous so that the court can say whether or 
not a given set of facts effects a forfeiture. He then observed 
that it would in many cases be impossible to ‘‘ determine with 
any certainty whether a person had or had not ceased to profess ; 
and he added that it would be impossible to ascertain whether a 
man outwardly professing really did profess. 

Now, the clause of forfeiture which Morton, J., had to construe 
was different from that before Farwell, J., in that the word 
* profess,” which at least imports the idea of overt acts, was 
absent, and the expression employed was as to being “ of the 
Jewish faith.”” Morton, J., reasoned in effect that this clause 
must be void a fortiori; since a man’s faith is even less ascertainable 
than his professions. Both the learned judges seem to have*® 
felt clear that a forfeiture clause cannot operate where it would 
require the court to arrive at a finding of fact on a subject upon 
which it is in the nature of things not easy to feel confident that 
a given finding of fact is right. The decision of Morton, J., if 
correct, would have involved that no clause of forfeiture can 
ever operate if it depends on the faith of the legatee. 

In Re Evans [1940] Ch. 629, Farwell, J., had to consider a 
clause of forfeiture which was to operate if any legatee should 
“become a convert to the Roman Catholic religion.’”’ The 
learned juage distinguished these words from those in the Blaiberg 
case in that he held that they must clearly refer to a change 
evidenced by the open and unambiguous act of baptism (whether 
conditional or not), whereas the words in Re Blaiberg were 
referable only to a state of mind. There might well be difficulty 
in ascertaining a state of mind but there could be no difficulty 
in discovering whether a legatee had gone through the procedure 
imposed by the Roman Catholic Church on converts. Con- 
sequently, the learned judge held that the clause was not void for 
uncertainty. The other points in the case are not material to 
this discussion. 

The next case was Re Mylne [1941] Ch, 204, also decided by 
Farwell, J., where the testator’s requirement was that a bene- 
ficiary should ‘‘ be a Protestant in religion and a whole-hearted 
believer in the Deity of Christ and the full inspiration of Scripture.” 
One might have thought that the decision in this case would have 
followed a fortiori from Re Blaiberg, as all the things required of 
a legatee are states of mind. Farwell, J., felt able, however, 
to uphold the clause on the ground that it was not a clause of 
forfeiture, but a clausé enabling the trustees of a charitable 
legacy to select donees from among those holding the tenets 
in question. The learned judge expressed the view that it was 
possible for the trustees to discover, by diligent inquiry, whether 
a candidate had the requisite beliefs, and that in any event, 
provided the trustees acted honestly and with due care, no one 
would be in a position to complain. 

Now it is clear that Re Mylne ought to be respectfully welcomed 
as a correct decision, and no doubt the standards for construing 
clauses of forfeiture are quite different from those applicable 
to clauses defining an area from persons within which there is 
to be a selection. But I confess that it did strike one as rather 
odd to be told that whereas the court is unable to ascertain 
a state of mind in religious matters, there is no particular difficulty 
in trustees doing so. 

It has now been decided by the Court of Appeal in Re Samuel 
[1942] Ch. 1, that the court is capable of ascertaining this par- 
ticular class of fact just as much as any other fact. The provision 
before the court in Re Samuel was a forfeiture clause which was 
to operate if a legatee intermarried with any person “ not of 
Jewish parentage and of the Jewish faith.” The words used 
were thus identical with those considered by Morton, J., in 
Re Blaiberg, with the added requirement of Jewish parentage. 
lhe decision of the Court of Appeal, therefore, operates to over- 





rule that of Morton, J., though not the other judgments referred 
to above because the words were not the same. Bennett, J., 


before whom the case first came, declined to differ from Morton, J., 
on the ground that for him to do so would only throw the law 
into confusion, and that it was better, if Morton, J., were wrong, 
that a higher tribunal should so hold. He also held that it was 
doubtful whether ‘“ of Jewish parentage ’’ had reference to race 
(and if so how race was to be ascertained) or to religion, with 
the consequence that the testator’s requirement on this point 
was ambiguous and so void for uncertainty. 

In the Court of Appeal a very full judgment was delivered by 
the Master of the Rolls which Clauson and du Pareq, L.JJ., 
intimated that they were content should be regarded as_ the 
judgment of the court. The Master of the Rolls first intimated 
that in his view it was clear that “ of Jewish parentage ”’ had 
reference to religion and not to race, and that the test was whether 
the parents of the person in question were of Jewish religion at 
the time of his birth. He also made it clear that he was not 
deciding whether or not the expression would have been void for 
uncertainty had it referred to “ race.” He further held that 
whether a man is or is not of a given faith is a matter of fact to 
be ascertained by evidence, like any other matter of fact, adding 
that in so grave a matter the statement of the person concerned 
would be of great weight. Moreover, he also said that the fact 
of a man's faith was to be ascertained on broad common-sense 
lines and not by questioning him on the more abstruse points 
of doctrine. 

These were the conclusions reached by the Master of the Rolls 
apart from authority, and he then went on to refer to a very 
considerable number of cases where similar clauses had been 
upheld or not even questioned, pointing out that none of those 
cases had been cited in Re Blaiberg and that nothing like the 
proposition laid down in that case had been suggested either by 
the Bench or the Bar before 1940. There are many of these 
cases, some quite modern, as, for example, Re May [1982 
1 Ch. 99, and Re Borwick [1983] 1 Ch. 657. 

The‘ truth seems to be that Re Blaiberg was decided under a 
misconception as to the meaning of the expression ‘‘ void for 
uncertainty.” I do not think that that phrase means to avoid 
gifts where the uncertainty would he as to the correctness of a 
finding of fact on which the outcome must depend. The court 
an always find facts, however obscure, because, if the evidence 
is inconclusive, the matter is decided by onus. In applying a 
clause of defeasance the onus is upon the party who would get 
the interest if the existing beneficiary became disqualified. But 
I conceive that the real concept of ** uncertainty ” is as to the 
true construction of the words used by the testator, so that a 
provision is void for uncertainty if the court is not able to say 
what the testator had in mind and is thus unable to discover the 
point in reference to which the facts have to be found or to 
apply the clause to admitted facts. Thus, the conception of race, 
mentioned by the Master of the Rolls, might well be a true case 
of uncertainty since there are so many ways of defining race 
that, some special context apart, it is impossible to know which 
one the testator had in mind. 











Landlord and Tenant Notebook. 


Ambiguity of Notice to avoid.Disclaimer. 


IN the ‘‘ Notebook ’”’ of Ist November last (85 Son. J. 424) I 
discussed, under the title ‘“ Sufficiency of Notice of Disclaimer,” 
the then recent decision in Black vy. Mileham (now reported in 
(1941), 3 All E.R. 269), in which a letter written by a ‘ bombed- 
out ” tenant to his landlord’s agents, which did not mention the 
Landlord and Tenant (War Damage) Act, 1939, at all,*was held, 
in the circumstances, to be a notice of disclaimer. In to-day’s 
issue I propose to examine and to compare with the last- 
mentioned authority, the more recent decision of Price v. Mann 
(1942), 1 All E.R. 62 in which it was held that what purported 
to be a notice to avoid disclaimer was invalid. And, before going 
into detail, I may usefully mention here that, in his judgment in 
Price v. Mann, Wrottesley, J., succinctly contrasted the two 
notices as follows: ‘‘ Nothing was lacking in that case but 
formality . .. in this case, however, it appears to me to be, 
not formality, but ambiguity.” 

Recapitulating the salient features of Black v. Mileham, they 
were as follows. <A flat was damaged by enemy action; the 
tenant left, handing some keys to the porter; three weeks later he 
sent the rest to the landlord’s agents with a letter, which men- 
tioned where the others were and that the flat was uninhabitable, 
and also that he had not been in occupation since the date of the 
damage, but that there remained on the premises some post-office 
and some gas company property. 

In Price v. Mann a flat was rendered unfit by war damage and 
shortly afterwards the tenant’s solicitors sent the landlord a 
formal notice of the tenant’s intention to disclaim, mentioning 
the statute but not any particular section. He acknowledged it 
in a letter which suggested that he was content to accept the 
surrender, but some three and a half weeks’ later his solicitors sent 
the tenant’s solicitors a letter enclosing the subsequently disputed 
notice, in duplicate. In the letter they wrote that they enclosed 
** notice to avoid disclaimer ” and duplicate and asked that the 
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client’s signature to the receipt at the foot of the latter be obtained. 
The notice itself began by citing the Landlord and Tenant (War 
Damage) Act, 1939. It then addressed itself to the tenant, giving 
her name and (old) address. It went on to mention the Act 
again, and the notice of disclaimer and the name (in full) and 
address of the landlord, saying that pursuant to the Act and to 
the notice of disclaimer the signatories gave the tenant notice 
on behalf of the landlord (name in full again) to retain her lease of 
all that messuage, tenement or flat situate on the fourth floor in 
the block of flats known. etc., ‘‘ on the terms specified in s. 10 of 
the said Act.” 

Now, s. 10 is the section applicable to notices of retention 
given by tenants, and provides that there shall be implied in the 
lease a covenant by the tenant with the landlord that the land 
comprised in the lease shall be rendered fit as soon as is reasonably 
practicable. The section appropriate when notice to avoid 
disclaimer has been given is s. 11, which places the landlord 
under a covenant to render the land fit. The Act reconstitutes, 
as Wrottesley, J., put it, what would otherwise be a surrendered 
tenancy (by s. 8 (2), the lease disclaimed is deemed to have 
been surrendered ; by s. 11, the notice of disclaimer ‘‘ shall be of 
no effect ’’). 

No further correspondence passed within the period of one 
month provided for in the Act, and the learned judge held, 
accordiggly, that he was bound to see how the parties stood when 
that month expired; and the conclusion at which he arrived 
was that if the tenant had assented to the notice she could not 
have felt sure that she was acquiring rights, and not incurring 
obligations, in the matter of repairs. If the repairs had not 
been done or had been done badly and she had complained, she 
might have been met with the answer ‘‘ Look at the notice... . 
Look at s. 10, which says that the tenant is to do the work.” 
From the point of view of a layman or anyone else receiving that 
notice it was, his lordship held, “ to say the least, ambiguous,” 
and he doubted very much whether it could be said to give 
notice—certainly to a person of average intelligence—of that 
which was intended to be given by a notice under this Act. 

His lordship had previously remarked that the validity or 
otherwise of a notice could not be affected by the consideration 
whether it reached a solicitor or a person who was not a trained 
lawyer, but now went on to point out that it in fact reached a 
firm of solicitors (and I take it that if any distinction is intended 
between such and “a person of average intelligence ’’ nothing 
invidious was meant), and held that the same ambiguity excused 
them from advising acceptance. They could not be sure on 
what terms the tenancy was to be constituted. 

The learned judge then referred to Black v. Mileham, supra, 
and drew the contrast to which I have referred. His lordship 
emphasised the unequivocal nature of the key-returning gesture 
(though with regard to a statement that this was an act which 
has been regarded, ‘‘ ever since one can remember,” as evidence 
not merely of intending to surrender, but of effecting a surrender, 
it may be suggsted that the proposition was too widely framed. 
Oastler vy. Henderson (1877), 2 Q.B.D. 575 (C.A.), shows that in 
itself it is an offer which may become a standing offer if the 
landlord does not commit himself). Finally, Wrottesley, J., 
examined the correspondence which passed after the month was 
up (neither party seeking an extension under s. 5 (4), and found 
that it bore out the suggestion that ambiguity was created in the 
minds of those who had received the notice. I do not think 
this is part of the judgment, but I may recall here that when 
discussing Black vy. Mileham 1 commented on the fact that 
MacKinnon, L.J., had referred to the fact that the landlord’s 
agents in that case had understood the letter as amounting to a 
statement that the tenant was giving up the tenancy. But I do 
not suppose that in either case the actual reactions of the 
recipients were stated as facts relevant to the ratio decidendi ; 
after all, we are not dealing with innuendoes in proceedings for 
defamation : ‘‘ by the said words the defendant meant and was 
understood to mean... .” : 

A criticism which one might make of the decision in Price v. 
Mann is this: in view of the fact that the notice was accompanied 
by a letter describing it in terms as a notice to avoid disclaimer, 
ought the recipient to have felt such doubt, and could he not be 
expected either to read “s. 11” for “s. 10” or to reject the 
reference to s. 10 as meaningless ? The answer may be that the 
document was formal and elaborate, and its reader was not 
entitled to speculate ; but in so far as it may be objected that the 
letter should not be used as an aid to interpretation, it is right 
to point out that the learned judge himself stressed the 
importance of the accompanying keys in Black vy. Mileham, 
and that as much weight should be attached to express words 
as to a symbolic act. 





Notes. 

The Right Hon. Winston Spencer Churchill, C.H., M.P., has been elected 
an Honorary Master of the Bench of Gray’s Inn. 

Sir Cecii Bigwood, Chairman of the London Standing Joint Committee 
and of the Appeals Panel of the London Quarter Sessions, has completed 
his fiftieth year as a Justice of the Peace for the County of London. 
Sir Cecil Bigwood is also Chairman of the Executive Committee of the 
Magistrates’ Association. 





To-day and Yesterday. 
LEGAL CALENDAR. 


23 February.—The court at Bow Street cannot often have 
presented such an extraordinary spectacle as it did on the 
evening of the 23rd February, 1820. The Cato Street conspirators 
had been broken up just as they were preparing to set out on 
their expedition to murder the entire Cabinet at a dinner party. 
Nine were caught and brought to Bow Street, where the 
magistrate, Mr. Birnie, immediately took his seat upon the bench. 
The prisoners were all working men, mostly ‘‘ of short stature, 
mean exterior and unmarked physiognomy,” but one, James 
Ings, a butcher of about fifty, attracted special attention as he 
stood at the bar manacled to one of his confederates, his hands 
covered with blood and his small fiery eyes glaring round horribly. 
The place was crowded with soldiers and police officers bringing 
in a whole arsenal of captured material, muskets, swords, 
cartridges, gunpowder, daggers, belts and haversacks. 

24 February.—Serjeant Prime, who died on the 24th February, 
1777, in his seventy-sixth year, was buried in the Temple. Ile 
was one of the most eminent advocates of his day, but extremely 
dull and wearisome in his style. Personally good-natured, he 
was without a grain of humour. Once after he had inflicted a 
particularly lengthy oration on the court, his opponent referred 
to ‘the long speech of the learned Serjeant,” but Mr. Justice 
Nares interrupted to observe: ‘‘ You might say after the long 
soliloquy for my brother Prime has been talking an hour to 
himself.’ Yet there must have been some unconscious humour 
in his speeches, if we may judge from one specimen. Once after 
extolling his own witnesses as gentlemen of repute, he continued : 
‘* What is the enemy’s battle array ? Two butchers and a tailor, 
three hackney coachmen and a corncutter, but in the rear of the 
column an alderman of London, solus.”’ 

25 February.—Mathew Henderson, a young Scot, was the 
favoured servant of Sir Hugh Dalrymple, who brought him to 
London when he came to attend Parliament. One morning 
while he was dressing his master he accidentally trod on the toe 
of his mistress, who afterwards reprimanded him and boxed his 
ear. Brooding over the incident, he eventually decided to kill 
her, and one night he went to her room with a cleaver from the 
kitchen. There he hesitated a long time in great agony of mind, 
but eventually he despatched her with many blows. That done, 
he resolved to steal her gold watch, diamond rings and other 
valuables. He was convicted and hanged in Oxford Street on 
the 25th February, 1746. 

26 February.—During Elizabeth’s persecution of the Roman 
Catholics many lay people risked all to give shelter to the English 
priests ordained abroad, whose mere return to this country was 
treasonable by Act of Parliament. Among these was Anne Lyne, 
a widow, whose house was at last raided by the police just as 
Mass was about to begin. The priest was not found, but she was 
arrested, and on the 26th February, 1601, she was tried before 
Chief Justice Popham. For years she had been an invalid and 
she was now so ill that she had to be carried into court in a chair. 
There was only the flimsiest evidence of the presence of a priest 
in her house, but the jury, warned by the judge that it was well 
known to the fugitives and that Catholic uhings had been found 
there, convicted her. She was condemned to death and executed. 





27 February.—The Bloody Assizes were not the occasion of 


Jeffreys’ first visit to ‘the West of England as a judge. In the 
previous year he had chosen it as the scene of his first circuit as 
Chief Justice, for it was known that the disaffected Whigs looked 
there for the bulk of their following and he wished to test the 
state of political feeling. On the 27th February, 1684, he came 
to Winchester to open the circuit, and on the following day he 
wrote: ‘‘ Last night we arrived here, the ways being very foul, 
but the remembrance of them was soon passed over by the 


happiness I met with in the conversation of a numerous train of 


loyal gentlemen in this county who declare steadfast resolutions 
of using their utmost endeavours in His Majesty’s service.” 

28 February.—On the 28th February, 1817, Captain John 
Hanway was tried at the Old Bailey for trafficking in slaves. 
He had sailed from Liverpool as first mate in the ‘‘ James ”’ with 
a cargo of salt, iron, guns, powder, cloth and rum for Africa. 
When the captain died at Calabar he took command. He now 
launched a small schooner which had been carried on deck and 
had been intended for use in collecting ivory. Having altered 
the bulkhead, he loaded it with twenty-one black slaves, male 
and female, naked and bound, and despvatched it to the Cameroons. 
There the seaman in charge sold them for a large quantity of 
brandy, two barrels of gunpowder, sixty iron bars, and five pieces 
of Manchester cotton. These he brought back to the ship. At 
the Old Bailey he was the chief witness against the captain, who 
was found guilty. 

1 March.—Wells v. Head, 4 C. & P. 568, was heard at 
Aylesbury before Mr. Justice Alderson on the Ist March, 1831. 
Both the parties were farmers at Ellesborough, and the plaintiff 
complained of the killing of his dog. The defendant proved that 
the animal had for twelve months past been in the habit of 
worrying his sheep, and that on the fatal day he had caught it 
in the act in his rickyard. It had fled across a field called the 
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COUNTY COURT CALENDAR FOR MARCH, 


Circuit 1—Northum- 
berland 
His HONOUR JUDGE 
RICHARDSON 
Alnwick, 
Berwick-on-T weed, 
Blyth, 5 
Consett, 27 
Gateshead, 3, 31 
Hexham, 
Morpeth, 
+* Newcastle-upon-Tyne, 
11 (R.B.), 13 (J.8.), 
17, 24 (B.) 
North Shields, 12 
Seaham Harbour, 30 
South Shields, 25, 26 
Sunderland, 11, 12 
(R.B.), 19 


Circuit 2—Durham 
His Hon. JUDGE GAMON 
Barnard Castle, 12 
Bishop Auckland, 24 
Desiageen, 11 (J.8.), 


*Durham, 10 (J.S.), 23 
Guisborough, 18 
Leyburn, 16 

t* Mic . dle -sbrough, 5(J.8.), 


wcethaiterten, 26 
Ric hmond, 
+*Stockton-on-Tees, 3 
(J.8.) 
Thirsk 
West "Hartlepool, 4 
(J.S.) 
Circuit 3—Cumber- 
land 
His Hon. JUDGE 
ALLSEBROOK 
Alston, 27 
Appleby, 21 (R.) 
r* Barrow-in-Furness, 11 
12 


Brampton, 
*Carlisle, 11 (R.), 25 
Cockermouth, 19 
Haltwhistle, 
*Kendal, 24 
Keswick 
Kirkby 
(R.) 
Millom, 17 
Penrith, 26 
Ulverston, 10 


‘Lonsdale, 10 


Wigton, 
Windermere, 5 (R.) 
*Workington, 


Circuit 4—Laxcashire 
His Hon. JUDGE PEEL, 
O.B.E., K.C. 


Accrington, 19 
TB rey: 2,4(R.B.), 
16 (J.8.) 
T*B het kpool, 2 6 
(R.B.), 11, 180" 8.) 
*Chorley, 12 
Clitheroe, 10 (R.) 
Darwen, 20 (R.) 
Lancaster, 6 
t*Preston, 3, 
(R. B.), 17 a 3) 


13 


Circuit 5—Lancashire 

His Hon. JUDGE 
HARRISON 

t*Bolton, 4,10 es 8.), 18 

Bury, 2(0.8 -), 9 

*Oldham, 5, 12, 19 
(J.8.) 

* Roe — 13 (J.8. » 20 

*Salford, 3, 6, 11, 


17,35 


Circuit 6—Lancashire 
His Hon, JUDGE 
CROSTHWAITE 
lits Hon. JUDGE 
PROCTER 
t*Liverpool, 2, 3, 4, 5, 
6, 9, 12, 13, 16, 17, 
18, 19, 20, 23, 24, 
26, 27, 30, 31 
St. Helens, 11, 25 
Southport, 3, 17 
Widnes, 20 
*Wigan, 5, 19 


Circuit 7—Cheshire 
His Hon. JuDGE 
RICHARDS 
Altrincham, 11 
*Birke pnhead, 5 (R.), 
2 (R.), 16, 19 (R.), 
26 (R.); 30, 31 (J.8.) 
Chester, 10 
*Crewe, 27 
Market Drayton, 20 
Nantwich, 20 
* Northwich, 19 
Runcorn, 17 
* Warrington, 12 


Circuit 8—Lancashire 

His Hon. JupGE LEIGH 
Leigh, 13, 27 (R.) 

t* Manc shester, 2, 3, 4, 5, 
9,10, 11, 12, 13 (B), 


Cireuit 10-Lancashire 
His Hon. JUDGE BurGis 
* Ashton - under - Lyne, 
6, 30 (B.) 
*Burnley, 12, 13 
Colne, 
Congleton, 20 
Hyde, 18 
* Macclesfield, 
Nelson, 11 
Rawtenstall, 4, 19 
Stalybridge, 26 (J.S.) 
*Stockport, 3, 17, 25 
(J.S.), 27 (B.), 31 
Todmorden, 10 


Circuit 12—Yorkshire 
His Hon. JUDGE 
FRANKLAND 
*Bradford, 12,13(J.S.), 
25 (R.B.), 31 


5, 10 (B.) 


a 5 (R.) 
(R.B.), 1 

a 5. 6 (J.8.), 
R. 


3 (R.B.) 
*Huddersfield, 3, 
(J.8.), 11 (R.B.) 
Keighley, 19 
Otley, 18 
Skipton, 20 
Wakefield, 
(R.) (R.B.) 


Circuit 13—Yorkshire 
His Hon. JUDGE 
ESSENHIGH 
*Barnsley, 11, 12, 13 
Glossop, 18 (R.) 
Pontefract, 16, 17, 18 
Rotherham, 24, 25 
*Sheffield, 3 (J.S.), 5, 
6, 10 (J.S.), 13 (R. 


20, 26, 27, 31 


17, 24 


Circuit 14—Yorkshire 
His HON. JUDGE 
STEWART 
Easingwold, 


Harrogate, 6 (R.B.), 
13 (R.), 20 

Helmsley, 

Leeds, 4, 6 (R.), 10 
(R.B.), 11, 12 (J.S.), 
18, 19 (J.S.), 20 
(R.), 25, 26 (J.S.) 

Ripon, 


‘Tadcaster, 17 
York, 10, 24 


Circuit 16—-Yorkshire 
His Hon. JUDGE 
GRIFFITH 
Beverley, 12 (R.), 13 
Bridlington, 9 
Goole, 24 
Great Driffield, 23 
+*Kingston- upon -Hull, 
16 (R.), 17 (R.), 18, 
19, 20 (J.S.), 23 
(R.B.), 30 (R.) 
New Malton, 25 
Pocklington, 5 
*Scarborough, 
17 (R.B 
Selby, 6 
Thorne, 26 
Whitby, 11 (R.), 12 
Circuit 17—Lincoln- 
shire 
His HON. JUDGE 
LANGMAN 
Barton - on - Humber, 
2B 


(R.), 


0; 21; 


19 (R.), 2 
t*Boston, 5 13, 
26 = 
jw 
Cais 
Gainsborough, 6 (R.), 


Pa 13 
t*Great Grimsby, 3, 4 
(J.8.), 5 (R.B.), 6, 
17, 18 (J.8S.) (R. 
every Wednesday) 
Holbeach, 20 
Horncastle, 30 
* Lincoln, 5 (R.) (R.B.), 
¢ 


*Louth, 24 
Market Rasen, 25 
Scunthorpe, 9 (R.), 16 
Skegness, 6 (R.) 
Sleaford, 10 
Spalding, 19 
Spilsby, 11 
Circuit a 
hamshire 
His HON. JUDGE 
HILDYARD, K.C, 
Doncaster, 4, 5, 6, 
Kast Retford, 24 UR, ‘| 
Mansfield, 9, 10 
Newark, 6 (R.), 16 
*Nottingham, 5 (R.B.), 
11, 12 (J.8.), 13, 18, 


19, 20 (J.8.) 
Worksop, 10 (R.), 17 


Buxton, 16 
*Chesterfield, 13, 20 
*Derby, 11, 24 (R.B.), 

25, 26 (J.S.) 

Ilkeston, 24 

Long Eaton, 

Matlock, 9 
New Mills, 

Wirksworth, 

Circuit 20—Leicester- 
shire 

His HON, JUDGE 
GALBRAITH, K.C. 

Ashby-de-la-Zouch, 19 
* Bedford, 10 (R.B.), 25 

Bourne, 

Hinckley, 18 

Kettering, 24 
*Leicester, 9, 11 

GS) (B.), 12 (B), 
3 (B 


ao az 

“— Harborough, 

Melton aati 13 
(R.), 2 

Pe tag ‘6 (R.), 20 

Stamford, 23 

Wellingborough, 26 


Circuit 21—Warwick- 
shire 


His Hon. JUDGE 
FINNEMORE (Add.) 
*Birmingham, 2, 3, 4, 5, 
6, 9, 10, 11, 12, 13, 
16, 17 (B.), 18, 19, 
20, 23, 24, 25, 26, 
27, 30 
Circuit 22—Hereford- 
shire 
His HON. "30 DGE ROOPE 
REEVE, K.C. 
Bromsgrove, 23 
Bromyard, 18 
Evesham, 25 
Great: Malvern, 9 


Hay, 

*Hereford, 17, 27 
*Kidderminster, 10, 24 

Kington, 

Ledbury, 11 
*Leominster, 16 
*Stourbridge, 12, 13 

Tenbury, 26 
*Worcester, 19, 20 

Circuit 23 — North- 
amptonshire 
His HON. JUDGE FORBES 

Atherston, 19 

Banbury, 25 . 

Bletchley, 24 

Chipping Norton, 18 
*Coventry, 2, 16, 17 


Daventry, 11 

Leighton Buzzard, 

Meee 0g 3 (R. ), 
6 (R.B.), 9, 10, 31 
(R.) 

Nuneaton, 4 

Rugby, 12, 19 (R.) 

Shipston-on-Stour, 5 


Circuit 24— Mon- 
mouthshire 
His Hon. JUDGE THOMAS 
Abergavenny, 
Abertillery, 10 
ae 11 
Barry, 5 
+*Cardiff, 2 2, 3, 4, 6, 7 
Chepstow, 
Monmouth, 23 
t* Newport, 19, 20 
Pontypool and Blaen- 
avon, 18, 26 
*Tredegar, 12 


Circuit 25 — Stafford- 
shire 

His Hon. JUDGE CAPORN 
“Dudley, 10, 17 (J.8.), 


Walsall, 5, 12 (J.S.), 
19, 26 (J.S.) 

Bes 3 Bromwich, 4,11 
(J.S.), 18, 25 (J.S.) 

*Wolve thampton, iP 2 3 
(J.S.), 20, 27 (J. 


Circuit 26 — Stafford- 
shire 
His Hon. JUDGE 
FINNEMORE 
Burslem, 
*Hanley, 5, 19, 20 
Leek, 16 
Lichfield, 
Newcastle-under- 
Lyme, 17 
*Stafford, 6 
*Stoke-on-Trent, 4 
Stone, 30 
Tamworth, 





Circuit 19-Derbyshire 
His Hon. JUDGE WILLES 
Alfreton, 17 
Ashbourne, 10 
Bakewell, 


Burton-on-Trent, 18 





16, 12, 18, 


Uttoxeter, 27 

Circuit 27— Middlesex 

His Hon. JUDGE TUDOR 
REES 

Whitechapel (Sitting 
at Shoreditch County 


His Hon. JUDGE DALE 


Circuit 28-Shropshire 
His HON. JUDGE 
SAMUEL, K.C. 

Brecon, 
Bridgnorth, 
Builth Wells, 
Craven Arms, 
Knighton, 
Llandrindod Wells, 
Llanfyllin, 13 
Lianidloes, 
Ludlow, 9 
Machynelleth, 6 
Madeley, 12 
*Newtown, 5 
Oswestry, 10 
Presteign, 

*Shrewsbury, 16, 19 
Wellington, 17 
Welshpool, 11 
Whitchurch, 18 


Circuit 29—Caernar- 
vonshire 
His HON. JUDGE SiR 
ARTEMUS JONES, K.C, 
Bala, 16 
t* Bangor, 23 
Blaenau Festiniog, 
*Caernarvon, 18 
Colwyn Bay, 
Conway, 19 
Corwen, 16 
Denbigh, 10 
Dolgeily, 17 
Flint, 18 (R.) 
Holyhead, 
Holywell, 9 
Llandudno, 
Llangefni, 
Llanrwst, 20 
Menai Bridge, 25 
Mold, 25 (R.) 
*Portmadoc, 
Pwilheli, 13 (R.) 
Rhyl, 13 
*Ruthin, 
Wrexham, 11, 12 
Circuit 30 — Glamor- 
ganshire 
His HON, JUDGE 
WILLIAMS, K.C. 
*Aberdare, 3, 31 
Bridgend, 23 (R.), 24, 
25, 26, 27 
Caerphilly, 19 (R. ) 
Merthyr Tydfil, 5, 6 
*Mountain Ash, 4 
Neath, 17, 18, i 
*Pontypridd, 11, 12,13 
Port Talbot, 20 
*Porth, 9 
*Ystradyfodwg, 


Circuit 31—Carmar- 

thenshire 

His HON. JUDGE DAVIES 

Aberayron, 

t* Aberystwyth, 5 

Ammanford, 4, 18 

Cardigan, 

+*Carmarthen, 2 

+* Haverfordwest, 16 
Lampeter, 
Llandilofawr, 
Llandovery, 
Llanelly, 6, 17 
Narberth, 3 
Newcastle-in-Emlyn, 
Pembroke Dock, 

*Swansea, 9, 10, 11, 12, 

13, 14 


Circuit 32 — Norfolk 
His Hon. JUDGE 
ROWLANDS 
Beccles, 9 
Bungay, 
Diss, 
Downham Market, 
East Dereham, 11 
Eye, 10 
Fakenham, 17 
{*Gt. Yarmouth, 26, 27 
Harleston, 16 
Holt, 12 
t* King’s Lynn, 19, 20 
tLowestoft, 13 
North Walsham, 18 
*Norwich, 23, 24, 25 
Swaffham, 
Thetford, 
Wymondham, 


Circuit 33—Essex 
His HON. JUDGE 
HILDESLEY, K.C. 
Braintree, 6 
*Bury St. Edmunds, 17 
*Chelmsford, 2, 30 
Clacton, 24 
Colchester, 4, 5 
Felixstowe, 
Halesworth, 31 
Halstead, 20 
Harwich, 
t*Ipswich, 11, 12, 13 
Maldon, 19 
Saxmundham, 10 
Stowmarket, 27 


Circuit 34— — 
His Hon. Ju 
AUSTIN noel 
His Hon. JupGE TupoR 
REEs (Add.) 
Uxbridge, 10, 17, 24 
Circuit 35 —Cam- 
bridgeshire 
His HON. JUDGE 
CAMPBELL 
Biggleswade, 3, 31 
Bishops Stortford, 
*Cambridge, 11 (R.), 18 
(J.S.), (B.), 19, 27 
(R.B.) 
Ely, 20 
Hitchin, 9 
*Huntingdon, 


(R.) 
Luton, 5 (J.S.) 
6, 27 (R.B.) 
March, 16 
Newmarket, 26 
*Oundle, 
Peterborough, 
10, 11 
Royston, 13 
Saffron Walden, 2 
Thrapston, 25 
Wisbech, 6 (R.), 17 
Circuit 36—Berkshire 
His Hon. JUDGE FORBES 
*Aylesbury, 6, 20 (R.B) 
Buckingham, 17 
Henley-on-Thames, 23 
High Wycombe, 5, 19 
*Oxford, 2, 12, 16(R.B.) 
Reading, 5 (R. B.), 25, 
26, 27 
Thame, 
Wallingford, 30 
Wantage, 10 
*Windsor, 4, 11, 18, 20 
Witney. 
Circuit 37— Middlesex 
His HON. JUDGE 
HARGREAVES 
Chesham, 3 
*St. Albans, 17 
West London, 2, 4, 5, 
9, 11, 12, 16, 18, 19, 
23, 25, 26, 30 
Circuit 38— Middlesex 
His HON. JUDGE ALCHIN 
Barnet, 3, 10, 24 
*Edmonton, 5, 6, 12, 
13, i 19, 20, 26, 
27,4 
Watiord, 11, 18, 25 
Circuit 39— Middlesex 
His Hon. JUDGE 
ENGELBACH 
Shoreditch, 2, 3, § 


12, 27 


(B.), 


6 (R.), 


20, 23, "24, 

27, 30, 31 

Circuit 40— Middlesex 

His HON. JUDGE 

JARDINE, K.C. 

His HON. JUDGE 
DRUCQUER (Add.) 

His HON. JUDGE TUDOR 
REEs (Add.) 

Bow, 2, 3, 4, 5, 6, 10, 


26, 


11, 12, 13, 16, 17, 
18, 19, 20, 23, 24, 


25, 26, 27, 30, 31 
Circuit 41— Middlesex 
His Hon. JupGE 
EARENGEY, K.C, 
His HON. JUDGE TREVOR 
HUNTER, K.C. (Add.) 
Clerkenwell, 2, 3, 4, 5, 
6, 9, 10, 11, 12, 13, 
16, 17, 18, 19, 20, 
23, 24, 25, 26, 27, 


30, 31 
Circuit 42— Middlesex 
His Hon. JUDGE DAVID 
DAVIES, K.C. 
Bloomsbury, 2, 3, 4, £ 
6, 9, 10, 11, es 
16, 17, 18, 19, 20, 
23, 24, 25, 26, 27 
Circuit 43— Middlesex 
His HON. JUDGE LILLEY 
‘His Hon. JUDGE 
DRUCQUER (Add. ) 
Marylebone, 3, 4, 5, 6, 
10, 11, 12, 13, 17, 18, 
19, 20, 24, 25, 26, 27, 


Circuit 44— Middlesex 
His HON. JUDGE SIR 
MORDAUNT SNAGGE 
His HON. JUDGE AUSTIN 
JONES (Add.) 
Westminster, 2, 3, 4, 
5, 6, 9, 10, 11, 12, 
13, 16, 17, 18, 19, 


; 24, 25, 26, 





Circuit 45—Surrey 

His Hon. JUDGE 

HANCOCK, M.C. 

His HON. JUDGE 
Horst (Add.) 

*Kingston, 3, 6, 10, 13, 
17, 20, 24, 27 

*Wandsworth, 2, 4, 





Sudbury, 18 








(B.B.) 


Court), 6, 13, 20, 27 


Woodbridge, 25 


9, 11, 12, 16, 18, 19; 
23 on dg 


Circuit 46— Middlesex 
His HON. JUDGE 
DRUCQUER 





Brentford, ze 5, 9, 12, 
16, 19, 26 
*Willesden, » 4, 6, 10, 
EE, 3s i, 18, 20, 

24, 27 


Circuit 47--Kent 

His HON. JUDGE WELLS 

His Hon. JUDGE 
Hurst ( Add. ) 


Southwark, 2, 3, 5, 6, 
9; 10, 11, 12, 13, 16, 
17, 19, 20, 23, 24, 
25. 26, 27, 7 31 


Woolwich, 4, 


Circuit 48—Surrey 
His Hon. JuDGE 
Konstam, C.B.E., K.C. 
Dorking, 12 
Epsom, 4, 11, 25 
*Guildford, 5, 19, 26 
Horsham, 17 


Lambeth, 2, 3, 6, 9, 
10, 13° 16, 20, 23, 
24, 27, 30, 31 


Redhill, 18 


Circuit 49—Kent 
His HON. JUDGE 
CLEMENTS 
Ashford, 2 

*Canterbury, 10 
Cranbrook, 

Deal, 

* Dover, 11 
Faversham, 
Folkestone, 
Hythe, 
*Maidstone, 13 
Margate, 

*Ramsgate, 4 

t* Rochester, 18, 19 

Sheerness, 
Sittingbourne, 
Tenterden, 9 


17 


Circuit 50—Sussex 

His Hon. JUDGE 

AUSTIN JONES 

His Hon. J UpDGE 
ARCHER, K.C. (Add.) 

Arundel, 27 

Brighton, 5, 6, 19, 20 
%K 


t*Chichester, 13 
*Eastbourne, 18 
*Hastings, 3, 31 
Haywards Heath, 11 
*Lewes, 2 
Petworth, 
Worthing, 17 


Circuit 51 — Hamp- 
shire 
His Hon. JUDGE 
TOPHAM, K.C, 
Aldershot, 
Basingstoke, 11 
Bishops Waltham, 
Farnham, 13, 14 
*Newport, 
Petersfield, 20 
t*Portsmouth, 2 
5, 
Maar ogg 
Ryde, 
t*Southiampton, 3, 
17, ) 
*W ha Neng 18 


Circuit 52— Wiltshire 
His Hon. be E 
JENKINS, K.C. 
*Bath, 5 (B’), 12 (B.) 
Calne, 14 
Chippenham, 24 
Devizes, 9 
*Frome, 3 (B.) 
Hungerford, 
Malmesbury, 12 (R.) 
Marlborough, 17 
Melksham, 
*Newbury, 11 (B.) 
*Swindon, 4, 18 (B.) 
Trowbridge, 6 
Warminster, 16 
Wincanton, 7 
Circuit 53 — Glouces- 
tershire 


His Hon. JUDGE 
KENNEDY, K.C. 


23 


(BS, 


2, 


10, 


1942. 


Circuit 54— Somerset - 
shire 
His Hon. JUDGE 


WETHERED 
t* Bridgwate r, as 3 
vee 





Minehead, 
*Wells, 10 


17 (R.) 


Weston - super - Mare, 
11,12 
— 55 — Dorset- 


re 
His “Hon. JUDGE CAVE, 
K.C 


Andover, 11 (R.) 
Blandford, 
*Bournemouth,153 (J.S., 
16, 17, 19 (R.) 
Bridport, 24 (R.) 
Crewkerne, 10 (R.) 
* Dorchester, 6 
Lymington, 
tPoole, 4, 18 (R.) 
Ringwood, 
*Salisbury, 5 
Shaftesbury, 2 
Swanage, 
*Weymouth, 3 
Wimborne, 
*Yeovil, 12 
Circuit 56—Kent 
His HON. JUDGE SIR 
GERALD Hurst, K.C. 
Bromley, 10, 11, 31 
*Croydon, 2, 3, 4, 10 
(R.), 13, 17 (R.), 18, 
20, 23, 24, 25, 26 
(R.B.), 27, 30 
Dartford, 5, 19 
East Grinstead, 17 
Gravesend, 16 
Sevenoaks, 9 
Tonbridge, 26 
Tunbridge Wells, 12 
Circuit 57-Devonshire 
His Hon, JUDGE 
THESIGER 
Axminster, 16 
+* Barnstaple, 24 
Bideford, 25 
Chard, 17 
*Exeter, 12, 13 
Honiton, 
Langport, 
Newton Abbot, 
Okehampton, 
South Molton, 
Taunton, 9 
Tiverton, 18 
*Torquay, 10, 11 
Torrington, 
Totnes, 20 
Wellington, 23 
Circuit 58—Essex 
His HON. JUDGE TREVOR 
HUNTER, K.C. 
Brentwood, 20 (R.) 
Gray’s Thurrock, 


16 (R.) 
19 


26 





(R.) 

Iford, 2 (R.), 3, 9(R.), 
16 23 (R.), 
24, 30 ( 


a end, 4 . )} 1, 
2(R.), 13,18 (R.B.) 
Circuit 59- Cornwall 
His Hon. JUDGE 
ARMSTRONG 
Bodmin, 
Camelford, 
Falmouth, 3 
Helston, 
Holsworthy, 
Kingsbridge, 
Launceston, 
Liskeard, 19 (R.) 
Newquay, 9 
Penzance, 2 
oo 4 (K.), 
11, 


31 (R.) 
13 


12 ” 
Redruth, 5 
St. Austell, 9 (R.) 
Tavistock, 16 


t* Truro, 6 
+The Mayor’s & City 
of London Court 
His HON. JUDGE DODSON 
His Hon. JUDGE 
WHITELEY, K.C. 
His Hon. JUDGE THOMAS 
His HON. JUDGE 
BEAZLEY 


Guildhall, 2, 3, 4 (A.), 





Alcester, 25 
*C hslteuhems, 10,11, 24 
Cirencester, 19 
Dursley, 5 
t*Gloucester, 9, 23 
Newent, 13 
Newnham, 4 
Northleach, 12 
Redditch, 20 

Ross, 6 
Stow-on-the-Wold, 18 
Stratford-on-Avon, 26 
Stroud, 3 
Tewkesbury, 16 
Thornbury, 2 2 
Warwick, 27 
Winchcomb, 17 





» 25, 2 








12, 13 Oey 16,17, 
18 (A.), 19, 20 (J.8.), 
23, =a 25 (A.), 26, 
27 (IS 30, 31 
= Bankrupte y 
Court 
+ = Admiralty 
Court 
(R.) = Registrar 
(J.S.) = Judgment 
Summonses 
(B.) = Bankruptcy 
(R.B.) = Registrar in 
Bankruptcy 
(Add.) = Additional 
Judge 
(A.) Admiralty 
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Catskin into another called Mile Close, and there the defendant 
had shot it dead. The judge held that, whatever the provocation, 


the verdict must be for the plaintiff: if there had been no other 


mode of protecting the flock the defendant would have been 
justified, but the dog had left the sheep and there was no right 
to follow and kill it; its habits, however, might operate as a 
mitigation of damages. These were assessed at a guinea. 


INFORMAL CONSULTATIONS. 

Windsor County Court recently witnessed the interesting 
spectacle of a solicitor seeking to recover from an old age pensioner 
a fee of 6s. 8d. alleged to be due for advice sought and given in 
the bar of a country hotel. The defendant, who succeeded, 
admitted that it was given, but denied that it was sought ; while 
the plaintiff, who, it appeared, had offered to settle on the spot 
for the price of a ‘“double Scotch,” said that solicitors in small 
towns were often stopped in public places by people trying to 
get cheap advice. The custom is certainly an old one and forms 


| and that the applicant would continue in occupation at his own 





| latter consideration, even if accurate, was irrelevant. 


The farm comprised 134 acres of good pasture, suitable for 
a dairy farm. The rent was the equivalent of about £3 per acre, 
but the applicant had found cheese-making more profitable 
than milk. It had been difficult to find aiternative accommoda- 
tion for cheese-making, and storing the cheese. The loss to the 
applicant arose from the lack of housing accommodation and 
cheese-making facilities, also the inability to rear pigs. It was 
therefore contended that the rent should be reduced by £75, viz., 
from £380 to £305. The respondent’s case was that the farm 
could still be let at £380, in spite of the damage, and even if 
there were imposed a restrictive covenant against cheese-making. 
His Honour Judge Kirkhouse Jenkins, K.C., observed that the 
Section 19 


risk. 


| did not prescribe loss of profit as a condition precedent to a 


the basis of many of the traditional stories told against attorneys, | 


like the one of the barber who asked the lawyer passing his door : 
‘* Sir, will you tell me if this is a good seven shilling piece ? ”’ 
The attorney pronounced the piece good, deposited it in his 


pocket and said with great gravity: ‘‘ If you’ll send your lad to 


my office, Pll return the fourpence.”’ Fear or experience of a 
similar attitude must have moved the client who, meeting a 
celebrated American lawyer in the street, remarked: ‘ Lovely 
day, isn’t it?” and added hastily: ‘‘ Now remember, I’m 
telling you, not asking you.” But 
against the lawyers, here is a Limerick on their side :— 
** There was a young lady of Ci’cester 
Who went to consult her solicitor ; 
When he asked for his fee 
She said : ‘ Fiddle-de-dee 
I only looked in as a visitor.’ ”’ 








Our County Court Letter. 


Solicitors’ Rights and Liabilities. 

THE above subject has been considered in two cases at Cheltenham 
County Court. In T'reasure v. Jones, the claim was for 10s. 6d. 
for professional services, and the counter-claim was for 15s. 6d. 
as damages for waste of the defendant’s time and the price of tea 
supplied. The case for the plaintiff was that, having been 
instructed in an agency matter to serve the defendant with a 
writ, he motored his secretary to the defendant’s rectory, where 
service wa3 effected. The defendant then asked the advice of the 
plaintiff, who spent an hour explaining the procedure under 
Ord. XIV. The defendant’s case was that he had not asked the 
advice of the plaintiff, but, in the absence of a café or tea-room in 
the vicinity, he had invited the plaintiff and his secretary to tea. 
In the course of the conversation, the writ was admittedly 
mentioned, but liability for any fee was denied. His Honour 
Judge Kennedy, K.C., held that the relationship of solicitor and 
client had not existed between the parties. The claim therefore 
failed, and the counter-claim was withdrawn. 

In Donne v. Treasure, the claim was for £60 as the balance of 
money had and received for the use of the plaintiff. The plaintiff's 
case was that, in 1933, he had had some stock and share trans- 
actions with Sarsfield Walsh & Co., who had gone into liquidation. 
Having been sued by that firm, the plaintiff had paid £110 to the 
defendant as stakeholder, pending a settlement of a claim by the 
Treasury. No decision had been given on the latter claim, and in 
January, 1941, the plaintiff claimed repayment of the £110. He 
agreed, however, to accept £50 (which was duly paid) in full 
settlement, but his case was that the agreement was signed under 
duress, and the balance was therefore recoverable. The defen- 
dant’s case was that he had had a claim for £42 for costs against 
Sarsfield Walsh & Co., whose manager had authorised him to 
deduct it from the £110. The agreement in January, 1941, was 
arrived at voluntarily, without any threat or pressure. The 
plaintiff had received all that was due to him, and the balance 
belonged to the Crown. His Honour Judge Kennedy, K.C., held 
that the allegations against the defendant were without founda- 
tion, and the claim should never have been brought. Judgment 
was given for the defendant, with costs. 


Bomb Damage on Farm. 


In a recent case at Trowbridge County Court (Saunders v. 
Farthing) an application was made under the Landlord and 
Tenant (War Damage) Act, 1939, s. 19, for a reduction of the rent 
of Halfway Farm, Beanacre. The case for the applicant was 
that, under a lease dated the 20th January, 1939, he was the 
lessee of the farm from Michaelmas, 1938, at a rent of £380 a year. 
On the 20th December, 1940, a bomb had destroyed the farmhouse, 
implement shed, oat house, calf shed and carpenter’s shop. 
The lease was an agricultural lease, within s. 24 of the Act, and 
the tenancy was to continue from year to year until determined 
at the end of the first or any subsequent year by not less than one 
year’s previous notice in writing. On the 3rd February, 1941, 


the local authority had decided that the buildings were unsafe, 


lest all the tales should be | 





reduction of rent. There was also no provision for the landlord 
to recoup the loss of rent. On the 12th December, 1941, it 
appeared that emergency repairs had been done at a cost of £180, 
but it was still necessary to spend a further £150 to complete 
the restoration—if a permit could be obtained. Having regard 
to the concluding words of s. 19, an order was made for the 
reduction of the rent by £52 per annum as from the 25th December, 
1940. The respondent was given liberty to apply. 








Reviews. 


Law for the Medical Practitioner. By D. HArcourtT KITCHIN, 
of the South-Eastern Circuit, Barrister-at-Law. 1941. 
Demy 8vo. pp. vi and (including Index) 376. London: 
Eyre & Spottiswoode (Publishers), Ltd. 15s. net. 

This is one of the handbooks published on behalf of the medical 
magazine, The Practitioner. The learned author has succeeded 
in his attempt to survey in some detail those aspects of English 
law which concern the medical practitioner in his ordinary work. 
Law and medicine have a very wide and varied common ground, 
and prominence is given in this book to the question of medical 
defence. Conversely, the advisers of patients will find this work 
a useful guide on the subject of the legal remedies available. 
There appears to be ample justification for the learned author’s 
hope that this book will still be useful when the war is a fading 
memory. The opinion is hazarded that successive editions will 
be called for by two grateful professions—law and medicine. 


Palmer’s Private Companies. By J. 
of Lincoln’s Inn, Barrister-at-Law. 
1941. pp. vii and (including Index) 104. 
and Sons, Ltd. 2s. 6d. net. 

The present edition of this well-known work shows a shrinkage, 
under the stress of war-time production. Nevertheless the quality 
of the contents is maintained, and a chapter is included on the 
position of private companies in relation to taxation. The 
Liabilities (War-Time Adjustment) Act, 1941, is duly noticed. 
It is to be anticipated that there will be no slackening in the 
demand for this book, which has now been continuous for nearly 
sixty years. 


Thirty-eighth edition. 
London: Stevens 


Books Received. 


The War Damage Act, 1941. By R. M. Montcomery, K.C., 
M.A. (Oxon), Recorder of Chester. 1942. Medium 8vo. 
pp. xxxvi and (including Index) 356. London: Eyre and 
Spottiswoode. 30s. net. 

Annual Register of Charities and Public Institutions. Forty- 
ninth Edition. 1942. Large crown 8vo. pp. vi and (includ- 
ing Index) 493. London: Longmans, Green & Co., Ltd.; 
Charity Organisation Society. 8s. 6d. net. 

Loose-leaf War Legislation. Edited by Joun BuRKE, Barrister- 
at-Law. 1941-42 Volume. art 10. London: Hamish 
Hamilton (Law Books), Ltd. 6s. per part. 

Who’s Who, 1942. Ninety-fourth Edition. 
3471. London: A. & C. Black. 70s. net. 


Demy 8vo._ pp. 








Obituary. 


Mr. W. W. GRANTHAM, K.C. 

Mr. William Wilson Grantham, K.C., Recorder of Deal since 
1905, died on Wednesday, 18th February, aged seventy-six. 
He was educated at Harrow and Trinity College, Cambridge, 
and was called by the Inner Temple in 1890. He took silk in 


1925. 
Mr. C. J. W. HUNTON. 

Mr. Cecil James Woodforde Hunton, solicitor, of Richmond, 
Yorks, died on Wednesday, 11th February, aged sixty-four. He 
was admitted in 1901. 

Mr. W. D. WORTHINGTON. 

Mr. Walter Dalton Worthington, senior partner in the firm of 
Messrs. Bullock, Worthington & Jackson, solicitors, of Manchester, 
died recently. He was admitted in 1910. 





CHARLESWORTH, LL.D., 
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Notes of Cases. 


COURT OF APPEAL. 
Woolfall & Rimmer, Ltd. v. Moyle and Another. 
20th October, 1941. 


Insurance—Employer’s liability policy—Statement in proposal form about 
condition of machinery, etc.—Referable only to existing condition—Condition 
that insured to take reasonable care to prevent accidents—Construction. 


Lord Greene, M.R., Goddard and du Pareq, L.JJ. 


\ppeal from a decision of Asquith, J., at Liverpool Assizes. 


The appellant underwriters insured the respondent company against 
liability to their workmen either at common law or under the Fatal 
Accidents Act, 1846, the Employers’ Liability Act, 1880, or the Workmen’s 
Compensation Act, 1925. In the printed proposal form forming the basis 
of the contract the question was asked, ‘‘ are your machinery, plant and 
ways properly fenced and guarded and otherwise in good order and 
condition?” The insured replied ‘‘ Yes.” Condition 5 of the policy 
provided “the assured shall take reasonable precautions to prevent 
aceidents and to comply with all statutory obligations.” The insured 
employed a competent and skilled foreman reasonably and rightly relied 
on by his employers. The insured, who were painters and decorators, 
were engaged in work on a roof when the scaffolding collapsed and their 
workmen suffered injuries, in one case fatal. Judgment having been 
recovered against the insurers, they now sought to be indemnified by the 
defendants under the policy. It was contended for the underwriters 
(1) that the question (answered “* Yes ”’) relating to machinery, etc., covered 
the future condition of the machinery, etc., throughout the currency of the 
policy, and that the answer would otherwise be useless to them; and 
(2) that condition 5, notwithstanding the insured’s choice of a competent 
foreman, placed on them the burden of guaranteeing fis diligence in the 
performance of his duties. Asquith, J., held that the question referred 
only to the existing condition of the machinery and that condition 5 meant 
‘prevent accidents” such as would result in liability at common law. 
The underwriters appealed. 

Lorp GREENE, M.R., said that there was no justification for reading any 
element of futurity into the simple question about machinery. It was not 
true that the answer “ Yes’ would be valueless unless that were done. 
The value of the question was that it enabled the underwriters to find out 
important facts about the insured. If he were careless, so that, when the 
question was answered, the machinery, etc., were not in good condition, 
the risk would be a very different one. The underwriters’ argument on 
condition 5 was based on the contention that the condition imposed on the 
assured a duty to take care co-terminous with and similar in quality to the 
obligation on the employer to take care vis-a-vis his workmen. That was 
the wrong way to approach the matter. That argument would exclude 
from the scope of the indemnity a very large and important class of case 
which in the body of the policy was expressed to fall within it. A policy 
like this was not to be approached with the idea that a large part of the 
benefit, given at the outset, was to be eliminated by a thing called a 
“ condition ” tucked away at the end of the policy. The intention now 
contended for could easily have been expressed. The fact that, as was 
conceded, the choice of the foreman was a reasonable precaution within 
condition 5 would, no doubt, not be a sufficient answer to the claim of a 
workman injured through the foreman’s negligence ; but that was irrelevant, 
because the question was what ‘reasonable precaution” meant in this 
particular document. No guarantee of the foreman’s diligence was, in his 
(his lordship’s) opinion, imposed by the condition. If the delegation was 
reasonable, the insured’s obligation under the condition was satisfied. It 
was inconsistent to say both that the delegation was reasonable and that 
negligence on the part of the delegate deprived the employer of the benefit 
of the policy. That construction of the condition was not necessary to give 
it value. So construed it had ample scope for operation as a reasonable 
business protection, The fallacy lay in importing into the condition all 
the matters relevant in considering liability based on negligence towards 
the workman. Vis-a-vis his workmen, the employer could be liable for 
negligence in law not only by his own default, but also by the negligence 
of another employee. There was no reason for importing that conception 
into the obligation which the insured undertook towards the underwriters 
by condition 5. The appeal failed. 

Gopparp and pu Parca, L.JJ., agreed. 
COUNSEL: Beney and Spafford ; Sellers, K.C., and Nelson. 
Souicrrors : Barlow, Lyde & Gilbert ; Brown, Turner, Compton Carr & Co. 
Southport. 
{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


In ve V. G. M. Holdings, Ltd. 
Lord Greene, M.R., Luxmoore and Goddard, L.JJ. 16th January, 1942. 
Company—Advance made by company to enable shareholders to pay calls on 
us shares—Whether this financial assistance for “the purchase” of the 
company’s shares—Misfeasance—Companies Act, 1929 (19 & 20 Geo. 5, 
c. 23), 8. 45. 
Appeal from a decision of Bennett, J. 
In May, 1938, H., Ltd., issued its entire share capital amounting to 
£20,000 to V, G and M, its directors, V taking the bulk of the shares. At 
the same time a call of 16s. a share was made. That 16s. was never paid 
in cash. H., Ltd., drew a cheque for £15,980 in favour of C., Ltd. V, G 
and M were the sole directors of that company also. That payment was 
made as to £8,980 in satisfaction of the purchase price of shares in C., Ltd., 
which H., Ltd., was acquiring and the balance of £7,000 was a loan. 
(., Ltd., ip its turn, drew cheques amounting in all to £15,980 in favour 








of V, G and M, who used the moneys so paid to them to pay to H., Ltd., 
the call of 16s. a share. The result of this transaction was that H., Ltd., 
received no cash in respect of the call but shares in C., Ltd., and a debt 
owing by C., Ltd. At the date of this transaction V well knew that C., Ltd., 
was insolvent and the value placed upon its assets in its balance sheet 
fictitious. In 1940, H., Ltd., went into compulsory liquidation and the 
liquidator in these proceedings claimed damages for misfeasance against V. 
Bennett, J., found a case of fraud made out against V, but he made no 
declaration to that effect because he held the case fell within s. 45 of the 
Companies Act, 1929. He accordingly held that V was liable for misfeasance 
to the amount of the call. Section 45 provides that: “It shall not be 
lawful for a company to give . . . any financial assistance for the purpose 
of . . . a purchase made . . . of any shares in the company.” V appealed. 
Lorp GREENE, M.R., said that it was established to his satisfaction 
that V, as director of H., Ltd., had been guilty of misfeasance in procuring 
that company to purchase shares in C., Ltd., on a fraudulent over-value 
and to make an unsecured loan to that company for the purpose of providing 
himself and his eo-directors with an apparent sum of cash to satisfy their 
obligations to H., Ltd. The learned judge had taken the view that the 
case fell within s. 45. The sole question was whether the word * purchase ” 
in that section covered this case. There was no doubt but that H., Ltd., 
had provided the £15,980 by way of “ financial assistance.” He was, 
however, unable to agree that the subseription by the three directors was 
a “ purchase.”” Nowhere in the Act was the word ‘“ purchase ” used in 
relation to the transaction of subscription. The word * purchase ” could 
not with propriety be applied to the legal transaction under which ® person 
by the machinery of application and allotment became a shareholder in a 
company. The difference between the issue of a share to a subscriber and 
the purchase of a share from an existing shareholder was the difference 
between the creation and the transfer of a chose in action. There was no 
context in s. 45 which enabled him to construe * purchase ” as having the 
extended meaning. The liquidator was accordingly entitled to judgment 
against V for damages for misfeasance, but Bennett, J.’s judgment, so far 
as it was based on s. 45, could not stand. 
Luxmoore and Gopparp, L.JJ., agreed. 
CounseL: Wynn Parry and Raymond 


Jennings; Harman and 





Winterbotham. 
Souicirors : Waterhouse & Co. ; 
{Reported by Miss B. A. 


S. Pearlman. 
BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
Worthing Borough Council v. The Southern Rly. Co. 
Uthwatt, J. 


Rating—Hereditament included in first railway valuation roll—After expiry of 
quinquennial period local authority makes proposal for assessment of 
premises—Second railway valuation roll not then completed—Validity of 
proposal—Railways (Valuation for Rating) Act, 19380 (20 d& 21 Geo. 6, 
¢. 24), s. 18 (3). 

Adjourned summons. 

The first defendants, the Southern Railway, were the owners and the 
second defendants, H. Ltd., were the occupiers of a coal wharf in the borough 
of W. On the 27th April, 1934, the first railway valuation roll relating to 
the railway was completed under the Railways (Valuation for Rating) 
Act, 1930, and took effect from the Ist April, 1931. The wharf was included 
in that roll. In due course the hereditaments and values attributed to 
them were, under s. 12 of the Act, entered by the assessment committee 
on the valuation list of the borough kept under thé Rating and Valuation 
Act, 1925. After the decision of the House of Lords, in Westminsier City 
Council v. Southern Railway [1936] A.C. 511, the plaintiffs, being the 
rating authority for the area, anticipated that the wharf would not appear 
as a railway hereditament in the second railway valuation roll for the 
second five-year period which would take effect from the Ist April, 1936. 
The plaintiffs accordingly, purporting to act under s. 37 of the Act of 1925, 
made a proposal, dated the 22nd February, 1937, for the amendment of the 
valuation list by the separate assessment of the wharf on the ground that 
it was not a railway hereditament. This proposal was not heard by the 
third defendants, the assessment committee of the area, pending the com 
pletion of the second roll. On the 27th January, 1939, the second railway 
valuatioh roll was completed, and the wharf did not appear thereon as 
a railway hereditament. By this summons the plaintiffs asked for a 
declaration that, upon the true construction of the Acts of 1925 and 1930, 
their proposal of the 22nd February, 1937, was a valid and effective proposal. 
The railway and H. Ltd. contended that the proposal was invalid as the 
second railway valuation roll had not been completed at the date it was 
made. Section 18 (3) of the Act provides that the provisions of the Rating 
and Valuation Acts, with respect, inter alia, to the revision or amendment 
of current valuation lists by means of proposals, shall not apply in the 
case of ‘a hereditament for the time being shown on the railway valuation 
roll as a railway hereditament.” 

Uruwatt, J., said that the question was whether the phrase “ Railway 
Valuation Roll,” in s. 18 (3) of the Act of 1930, meant (a) the valuation 
roll, by virtue of which the coal wharf at the date of the making of the 
proposals appeared on the valuation list, or (b) the valuation roll which 
governed the quinquennium in the course of which the proposal was made. 
If the former were right, the machinery for altering the valuation list by 
means of action taken under proposals was not available at the date when 
the proposal was made, and it would appear that a hereditament which 
appeared on the first railway valuation roll as a railway hereditament. 
but did not so appear in the second roll, would escape liabilities for rates. 


22nd January, 1942. 





If the second meaning was right, the machinery in question was available. 
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None of the provisions of the Act were of any asistance in connection with 
this matter. The only guidance was to be obtained from a consideration 
of the general intendment of the Act of 1930. The whole scheme of that 
Act was that it was the exclusive function of the railway assessment 
authority, through the medium of the railway valuation roll, to determine 
for the purposes of the Act what hereditaments were railway hereditaments 
and it was intended to exclude the question being raised before any other 
tribunal. If it was competent to raise the question before an assessment 
committee, it might be dealt with before the railway assessment authority 
had dealt with it and a different conclusion arrived at. The committee’s 
conclusion would be displaced by the retrospective action of the railway 
valuation roll. Such inconclusive proceedings before the committee were 
not contemplated by the Act. It would be wrong to construe *‘ the railway 
valuation roll,” in s. 18 (3), as meaning the roll for the time being in force. 
If one attributed to the phrase the meaning “‘ railway valuation roll by virtue 
of which the hereditament appears on the valuation list,” one reached a 
conclusion which gave effect to the general scheme of the Act and which 
did not—save in the case of a very late apearance of a roll—work any 
capricious result. He accordingly declared that, upon the true construction 
of the Acts of 1925 and 1930, the proposal of the 22nd February, 1937, 
was ineffective and nugatory. 

CounseL: Sydney G. Turner, K.C., and E. J. C. Neep ; Craig Henderson, 
K.C., and Colin Pearson ; G. D. Squibbs; J. Scott Henderson. 

Soxicitors : Sharpe, Pritchard & Co. ; H. EF. Smedley, Solicitor for the 
Southern Railway ; Braby 4d Waller ; Marsh & Ferriman, Worthing. 


{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Rhodes +. Secretary of State for War. 


Viscount Caldecote, C.J., Charles and Humphreys, JJ. 
23rd October, 1941. 


premises—Compensation—Costs 


Emergency legislation—Requisitioning of 
Compensation (Defence) Act, 


incurred in ascertaining not recoverable 

1939 (2, d& 3 Geo. 6, ¢. 75), 8. 2 (1) (d). 

Special case stated by the General Claims Tribunal under s. 
Compensation (Defence) Act, 1939. 

Certain solicitors’ costs were incurred by the claimant in the course of 
negotiations about the compensation payable to him in respect of a house 
which had been requisitioned by the Secretary of State for War. He 
claimed that the costs were recoverable under s. 2 (1) (d) of the Act, which 
provided that “‘a sum equal to the amount of any expenses reasonably 
incurred . . . for the purpose of compliance with any directions given on 
behalf of His Majesty in connection with the taking possession of the land” 
should be included in the compensation for any land taken. The costs 
in question were incurred by the claimant in connection with negotiations 
conducted on his behalf: before the dispute was referred to the tribunal. 
It was contended for the Minister that the costs were not “ incurred for the 
purpose of compliance with any directions given on behalf of His Majesty 
in connection with the taking possession of the” claimant’s land; that 
the claimant must show a direction, express or implied, in connection with 
the taking possession, and that the expenses were reasonably incurred in 
complying with it; that obtaining compensation was not something done 
in order to comply with a direction, but something done by the claimant 
for his own benefit by reason of certain rights given to him by Act of Parlia- 
ment, which had nothing to do with a direction given to him by a competent 
authority under the regulations. The question left for the court by the 
tribunal was whether the expenses were declarable. 

Viscount CaLpecore, C.J., said that the court had not been referred to 
any express directions by the Minister. The fact that it was reasonable that 
persons in the claimant’s position should seek advice on the compensation 
provided by the Act threw no light on the claimant’s rights. Although 
the Minister maintained strictly that he was not bound to pay anything 
in respect of expenses for the purpose of negotiating the compensation 
payable, he had, it appeared, paid such expenses ex gratia. Without 
expressing any opinion on the power of the Treasury to do that. he (his 
lordship) observed that the court and the tribunal were governed absolutely 
by the Act ; and parties should expect their compensation to be measured 
by the Act and not according to a discretion exercised by the Tyeasurys 
The only question for the court was whether the expenses of negotiations 
for compensation conducted by the claimant’s solicitors were expenses for 
the purpose of complying with any directions given on behalf of His Majesty 
in connection with the taking possession of the land. The expenses of a 
solicitor in connection with making arrangements to’comply with directions 
of the authority were admitted recoverable as part of the compensation ; 
but there was a difference between expenses incurred in complying with 
the directions and expenses incurred in measuring the compensation after 
having complied with the directions. It might be impossible to assess the 
compensation until the directions had been complied with. Although in a 
proper case it would be fully in accordance with the Act to allow the expenses 
incurred in employing a solicitor and surveyor to see what the directions 
meant, it was very different to say that, when all those directions had been 
complied with, a claimant could recover the expenses of employing a solicitor 
to see to what compensation he was entitled for having complied with those 
directions. Such expenses were not recoverable as part of the compensation 
under s. 2. 

CuHaRLEs and Humpnreys, JJ., agreed, the latter with regret. 

CounsEL: Valentine Holmes ; H. L. Parker. 

Soticitors: Johnson, Weatherall, Sturt & Hardy, for Wade, Tetley, 
Hill & Co., Bradford ; The Treasury Solicitor. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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PROBATE, DIVORCE AND ADMIRALTY. 
Morton, W. C. v. Morton, M. A. 
The Right Honourable the President and Hodson, J. 
14th January, 1942. 

Husband and wife—Separation order—Wilful neglect to provide reasonable 
maintenance—Previous agreement compromising proceedings—Whether 
valid agreement-—A greement punctually performed—No evidence in support 
of complaint—Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 
Vict., c. 39), 8. 4, Summary Jurisdiction (Separation and Maintenance) 
Act, 1925 (15 & 16 Geo. 5, c. 51), s. 1 (1). 

Appeal from an order made by the stipendiary magistrate sitting at 
Merthyr Tydfil, for the payment of 30s. a week by the appellant to the 
respondent on the ground that he had been guilty of wilful neglect to 
provide reasonable maintenance of his wife, the respondent. 

The parties were married in 1913. In August, 1930, both parties, repre- 
sented by their respective solicitors, drew up * Heads of Agreement,” in 
compromise of police court proceedings brought by the wife for maintenance 
on the ground of desertion and persistent cruelty. The heads of agreement 
obliged the husband to pay maintenance of £1 a week for herself and 10s. a 
week in respect of the only son of the marriage, who was then eleven years 
of age. For three years the wife received £1 and 10s. regularly, but in 
1933 the husband ceased to pay the 10s., on the ground that the boy had 
become a wage earner and fourteen years of age. A summons by the wife 
in the police court for wilful neglect to provide reasonable maintenance was 
dismissed in February, 1934, and in October, 1934, she failed in an action 
in the county court for thirty-seven weeks of payments alleged to be due in 
respect of the boy. Since then the husband had regularly paid the wife 
£1 a week, which she accepted without protest. When her son, then aged 
twenty-one, joined His Majesty’s Forces in 1941, she thereby suffered a 
reduction of inconfe, and took out the summons on which the order now 
appealed against was based. The stipendiary magistrate found that there 
was no agreement at all, and if there was, it provided for a payment of 
30s. a week to the wife for an indefinite period. 

Lorp Merriman, P., said that there was a valid and enforceable agree- 
ment, under which the maintenance of the son was limited, at any rate, to 
his attaining the age of sixteen years. The existence of an agreement was 
noi a bar to the jurisdiction of the magistrates, regarded either on the point* 
whether the offence had been committed or on the point of amount. His 
lordship then referred to Diggins v. Diggins (1927), P. 88, 92; Matthews 
v. Matthews (1932), P. 103; Morris v. Edmonds, 77 L.T.R. 56, and Biggs 
v. Berridge, 89 J.P. 75, and said that he was content to deal with the question 
on the basis that an agreement providing for periodical payments, the 
obligation to make which had been punctually performed, was very strong 
evidence indeed against a complaint of wilful neglect to provide reasonable 
maintenance. Taking all the circumstances into consideration—the 
“ Heads of Agreement,” the two attempts by the wife to obtain orders for 
the payment of the 10s. in 1934, and her apparent acquiescence in those 
decisions for seven years thereafter, till her son, being of full age, joined the 
army—he held that the appellant had not been guilty of the offence 
complained of. The appeal must be allowed. 

Hopson, J., delivered judgment to the same effect. 

Appeal allowed. Wife’s costs up to security. 

CounseL: W. Latey ; Ifor Lloyd. 

Soxicitors : Cunliffe & Airy, for Taliesin Griffiths & Son, Merthyr 
Tydfil; Gregory, Rowcliffe a Co., for Harry W. Hughes & Son, Shrewsbury. 

[Reported by MAURICE SHARE, Esq. Barrister-at-Law.] 








Parliamentary News. 


PROGRESS OF BILLS. 
HOUSE OF LORDS. 

Ministers of the Crown and House of Commons Disqualification Bill | H.C.). 
Securities (Validation) Bill [H.C.]. 

Read First Time. 
Restoration of Pre-War Trade Practices Bill | H.C.}. 
War Orphans Bill [H.C.}. 

Read Second Time. 


{18th February. 


| 18th February. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 


Chocolate and Chocolate Confectionery (Maximum 
Prices) Order, 1941. Gen. Licence, Feb. 11. 
74 /S.2. Civil Defence (Employment and Offences) Order (Scotland), 
Jan, 22. 
Contributory Pensions (Mercantile Marine) Amend. Order, 
Jan. 5. 
Destruction of Rats. Rats (Amendment) Order, Jan. 30. 
Essential Work (Shipbuilding and Ship-Repairing) Crder, 
Feb. 10. 
.241. Fire Precautions (Residential Buildings) Order, Feb. 9. 
. 255. Food (Points Rationing) Order, 1941. Gen. Licence, Feb. 11. 
Yo. 229. Import Duties (Drawback) (No. 1) Order, Feb. 10. 
).P. 262. Machinery Plant and Appliances (Control) Order, 1942. 
Gen. Licence, Feb. 12. 
).P. 245 /8.15. Police (Employment 
Jan. 22. 
Rice (Control) Order. Feb. 11. 


. 259. 


244. 


. 260. 
. 266. 


and Offences) (Scotland) Order, 


¢.P. 256. 








